Since its inception, the Universal Periodic Review (UPR) has been subjected to a substantial amount of criticism. The mechanism began functioning in 2008, however little has been made known about the roles and functions of the UPR. This article explicitly examines the first UPR process of Malaysia in 2009, in order to illustrate how the mechanism operates in practice by highlighting the engagement of Malaysia government with the stakeholders, the follow-up process and the main issues concerned. This article argues that in spite of the excellent diplomacy skills that were portrayed by the Malaysian government in the UPR session, the human rights situation in the country has not improved much. This paper seeks to determine how effective the UPR has been at encouraging human rights reforms nationally by analyzing and assessing the implementation actions of the Malaysian government in response to their accepted UPR recommendations.
Introduction
The United Nations General Assembly Resolution 60/251 of 15 March 2006 1 established the United Nations Human Rights Council (hereinafter referred to as the Council) and included the Universal Periodic Review (UPR) as one of its function under paragraph 5(e). The
Resolution was adopted by the General Assembly by a majority vote 2 , after five months of protracted negotiations (Meghna 2006, pp. 11-12) with the objective of being less politicized and selective than its predecessor, the Commission on Human Rights (CHR) (OHCHR 2010. p. 3). The CHR was widely perceived as ineffective in its mission to 'weave the international legal fabric that protects fundamental rights and freedoms' 3 . The Council was therefore was critical of such a congratulatory report, noting the effect of bloc voting on the peer review process. It called on free democracies to act as free democracies in carrying out the UPR process and urged countries not to overlook information on human rights violations submitted by NGOs and to permit a greater role for NGOs in the review process itself.
Universal Periodic Review: An Ambivalent Exercise, published by the International
Federation of Actions by Christians for the Abolition of Torture (FIACAT), addresses similar issues. In the report, FIACAT notes that the review process is institutionally weak and allows countries to make selective choices where they could categorically reject relevant and important recommendations. FIACAT observes that: 'the reviews of some countries presented a singular problem: a lack of objectivity. Indeed, on several occasions there was a clear contradiction between the image portrayed of a country at the conclusion of its review... and the issues raised by special procedures, treaty bodies and NGOs '(2009, pp. 15-16) .
Curing the Selectivity Syndrome, published by Human Rights Watch, also criticizes the response of countries to recommendations particularly in the implementation stage. This report discusses the 'absence of clear responses' by some countries and notes that, 'without such responses, the UPR cannot achieve its purpose of fostering tangible improvements in the protection of human rights. Failure by states to make clear commitments limits the Council's ability to measure or follow up progress on the ground'.
Based on the first cycle of the UPR, McMahon (2012) considered the UPR process an evolutionary process and not revolutionary. He notes that although first cycle of the UPR has resulted in many positive elements, one significant finding is that the UPR still functions through a regional prism. For example, states in Asia and Africa particularly tend to take a softer approach in addressing human rights among themselves. While the UPR's support from the states may be broad enough because no state refused to take part in the UPR process, this does not necessarily means that UPR is a robust mechanism.
Contrary to most of the other reports, Dominguez Redondo (2012) argued that the UPR as a non-confrontational approach to human rights implementation can have an added value provided it acts as a supplement to other work by the UN Charter and treaty-based bodies.
Beyond the "naming-and-shaming" approach, this article suggests two key outcomes of the UPR. First, the existence of the compilations of human rights information at country level can 
The Universal Periodic Review Mechanism
The detailed basis for the UPR mechanism was set out under the Under this resolution, the UPR reviews, in a four-year cycle, the fulfillment by each of the United Nations' 192 member states of their human rights obligations and commitments. So to speak, the mechanism oversees and evaluates the human rights records and addresses human rights violations of each member state. At the same time, it allows the opportunity for all member states to declare their actions in improving their human rights situation and to overcome challenges to the enjoyment of human rights. The mechanism also intends to enhance the capacity of member states to deal effectively with human rights challenges and for them to share best practices around the globe. Recommendations are presented by interested parties and can be accepted or turned down by the state under review (SuR). (McMahon 2011, p. 4) . It is worth mentioning that some countries make full use of these salient positive characteristics that have assigned to the UPR.
Malaysia's Experience in the Universal Periodic Review
The UPR provides an important opportunity to hold the Malaysian government to account for its domestic human rights records. The political significance of the mechanism is that it allows other countries to examine Malaysia's human rights records. As of now, Malaysia remains in the bottom 10 countries in the UN on its human rights treaty ratification record.
Malaysia has only ratified three of the nine treaties, namely the Convention on the He defended the human rights record in the country by quoting that the basis for the promotion and protection of human rights in Malaysia was enshrined in the Federal Constitution, as the primary source of law in Malaysia. Basically, the issues that served as the focus of his presentation were derived from economic, social and cultural rights such as the importance of poverty eradication as a major effort for promoting and protecting human rights. For example, in order to improve the quality of life and well-being of the Malaysian population, the government placed great emphasis in providing adequate, affordable and quality housing for the people. He also drew attention of the Working Group towards some discrepancies in the UN compilation report. The report highlighted specific communications addressed to Malaysia and noted where the government had not responded to particular communications (SUHAKAM Bulletin 2009, pp. 10-11).
During the three-hour interactive discussion, delegations noted a number of positive achievements of Malaysia. Most states complimented Malaysia's achievements in the promotion and protection of human rights despite the challenges of its multi-cultural background. They also offered constructive criticism and made specific recommendations.
The delegation acknowledged Malaysia's shortcomings and did its best to provide detailed and frank responses. Nevertheless little attention was given to concerns put forward by the NGOs and addressed in the OHCHR compilation report.
A few states made critical remarks and raised questions on some of the issues as follows:
Malaysia is not party to major international conventions on human rights; there is a lack of and general vagueness in legislation concerning migrant workers and refugees, and the resulting abuse of migrant workers; there is discrimination against lesbian, gay, bisexual and transgender persons in legislation and in particular the criminalization of homosexuality;
there is repression of fundamental freedoms, such as freedom of expression and association, as well as arbitrary arrests related to the exercise of these; capital punishment persists for a wide range of crimes; there is a need to share the best practices on reducing the poverty levels and so forth.
On 13 February 2009, a total of 30 minutes was allocated for the adoption of the report of Malaysia. Malaysia was given the opportunity to make final remarks and to indicate which recommendations it supported and which it might not and such would be identified and noted in the report. Malaysia adopted 62 recommendations in the outcome report, which included, among others, the ratification of international treaties, the review of existing laws and judicial system, national policies and strategies in human rights, economic, social and cultural rights, human rights of the vulnerable groups, foreign workers and trafficking in persons.
As those recommendations, and was committed to ensuring that they were implemented. Some of the programs mentioned were the human rights awareness and training, harmonization of national legislation with international human rights instruments and compliance with treaties that it had acceded to, and regional and international cooperation for capacity building.
Taking a similar stand to that adopted by Tan Sri Rastam at the 4 th Session of the UPR, he stated that Malaysia reiterated its efforts to secure the protection and promotion of human rights and fundamental freedoms for its people based on these principles of achieving interracial harmony within society, equitable socio-economic development, while taking into account the human rights and fundamental freedoms of the individual 13 .
During the debate session, generally the speakers were encouraged by Malaysia's cooperation during the review session in responding to the recommendations put forward by other member states, and commended the voluntary commitments presented by Malaysia towards the protection and promotion of human rights in the country. Malaysia highlighted several practical measures that were being undertaken to further strengthen the system for the protection on promotion of human rights, such as the establishment of a technical committee in the area of the rights of children; the consolidation of its national human rights infrastructure, and the emphasis placed on the advancement of economic, social and cultural rights 14 .
Malaysia's Engagement with the Stakeholders
Even though the UPR guideline documents do not oblige states to organize consultations with relevant stakeholders before and after the review, nevertheless the states are strongly encouraged to conduct proactive dialogue and broad consultation at the national level whilst preparing the national report. This is one of the main components of the UPR process.
However, prior to preparing their national report, there was only one consultation organized by the Malaysian government, which was held on 21 August 2008 15 . Apart from that, the government did not communicate with the other stakeholders formally or on a regular basis.
In general, local NGOs under the umbrella of COMANGO expressed their disappointment over the UPR exercise on Malaysia mainly due to this lack of consultation.
On the other hand, the stakeholders themselves played a much more pro-active role than the Apart from that, SUHAKAM also published an information booklet in both English and Bahasa Malaysia on the mechanism itself, which served as an awareness-raising tool regarding the UPR process. The objective was to provide an explanation on the UPR and, more importantly, to highlight recommendations that were accepted by the Malaysian government. In addition, SUHAKAM also recommended that the government include the UPR recommendations as a point of reference in the development of Malaysia's National
Human Rights Action Plan (NHRAP).
SUHAKAM also submitted a mid-term progress report and delivered an oral statement on Malaysia's UPR implementation at the 18 th Regular Session in September 2011 (Khaw 2012).
The objective of this mid-term report was to remind the Government of the pledges made to the international community. SUHAKAM provided an interim report on the UPR implementation to the Council in its 18 th session under agenda item 6. However, the Malaysian government did not provide such a report although they could have done so.
The biggest challenge for the Malaysian government is the follow-up on UPR as well as their engagement with the NGOs and NHRIs. Rathgeber (2008, p. 8) has, in this regard, also listed a number of challenges which are faced by the Malaysia government itself: to disseminate the report and outcomes of the UPR in each of the countries involved in the review; to design and propose an action plan; to discuss a time frame for implementation; to request a yearly meeting for further consultation and assessment on the implementation; to keep reporting to the Council; and to make use of further complaint procedures.
Preliminary Assessment on Malaysia's Performance in the Universal Periodic Review
The 4 th Session of UPR revealed a procedural problem caused by the extensive list of states willing to take the floor. This situation worked to the great advantage of the Malaysian delegation. First, due to long queues for the speaker's list, the time was extended to 25 minutes before the normal time for registration (half a day before the review). Second, with too many states competing to participate, the allotted 2 hours were not enough to accommodate all. With so many states registered to speak, the number of states admitted within the time allotted was restricted to no more than 60 at the maximum, with each state given 2 minutes. In tactical consideration, in two minutes, not much can be said for or against any part of a state's UPR. Hence Malaysia was at no time under pressure and it could choose to give general replies to questions by clusters. Successful lobbying to ensure that a large number of speakers would be present guarantees the dilution of the oral impact from speakers taking to the floor. This is one of the factors which contributed to Malaysia's success in its UPR. Other countries will no doubt use the same technique in diplomatic defense when their turn comes for review.
A second point which the Malaysian government turned to their advantage was the commitment to a broad definition of human rights. The government of Malaysia made important commitments to the promotion and protection of human rights in Malaysia in its UPR and placed a heavy emphasis on the economic, social and cultural rights. COMANGO indicated that more needed to be done in accordance with the spirit of the UDHR 1948.
COMANGO had highlighted issues such as: the implementation of the CRC with particular reference to the right of children to make decisions; standing invitation to the Special Procedures; the right of assembly and freedom of expression; and the lack of consultation on the appointment of members in the Judicial Appointment Commission. The Malaysian delegation opted not to respond to critical questions particularly on civil and political rights and gave no concrete commitment to improve the situation. Some of the sensitive issues were not attended to or appropriately responded to by the government, for example, the welfare of the foreign workers, as well as refugees and asylum seekers.
A third factor which can work in the favour of any state is that the UPR is an intergovernmental process, which means that states are judging states. It is easy to see that eventually no state would care to be over critical of another state's performance as one day that state itself would be open to similar scrutiny. Again, as had happened to the defunct Human Rights Commission, political alliances and bilateral relations among the states of the world are very likely to undermine the UPR process.
The Malaysian government undertook the UPR exercise as a major diplomatic event to defend its record and performance on human rights. For that purpose it had brought along one of the largest delegation of senior officials from every relevant Ministries and agencies including the Attorney General. If we examine the dynamic, rhythm and language used during the UPR on Malaysia, be it written or oral statements, they clearly indicate the excellence of diplomacy skills at the international level. The Ministry of Foreign Affairs had also done extensive lobbying amongst friendly countries to gain support or at least neutrality in their statements. The government operation was a success because it minimized exposure on weaknesses of performance and utilized the constraints of time to circumscribe the length of discussion. The irony was that the government's success meant that critical issues of human rights concern were obfuscated.
The UPR nevertheless has some positive aspects. In the process, important documentation becomes available to the public on the human rights situation of the country under review.
The final report adopted by the country under review with a list of recommendations could be used as a catalyst to ensure full and prompt implementation of the outcome of the review.
The UPR has been a great challenge for not only the Malaysian government, but also to SUHAKAM and the NGOs who have worked to elicit commitments and obligations from the government to promote and protect human rights. The UPR has been a catalyst for the civil society stakeholders, both NHRIs and NGOs, to take stock of their own national performance as well as for governments to change their general approach to policy making on human rights issues.
There is the risk that the state-driven consensual approach will become a template for all other assessments, including even Special Procedures and the High Commissioner's reports.
Although the focus of the UPR is such that it should not be possible for it to substitute for other mechanisms which evaluate the situation in countries, nevertheless, the current approach of the Council means that there is the possibility that a UPR may overlap with other mechanisms.
Another negative aspect of the UPR process is the poor outcome in terms of a genuine and immediate improvement for the human rights situation on the ground. These limited outcomes have been critically assessed by several NGOs and NHRIs. For example, the national NGO coalition from Indonesia expressed their utter disappointment with the process and showed their regret by suggesting that UPR may take on a new meaning, now standing for 'Universal Periodic Rhetoric'. Through this phrase, these Indonesian rights groups were indicating that the UPR was a rhetorical exercise because the process was hampered by selfand mutual exoneration statements and comments from the "friends" of Indonesia. The mechanism of the UPR can also generate positive aspects given the willingness of a government to simply acknowledge its reality at home. The true test for Malaysia government remains with the follow-up and implementation on the ground, which means bringing human rights to home. One of the important channels of communication to use is the media to promote the outcomes of the UPR process; however, it is no secret that only a minority among the UN member states is prepared to do so. Thus, it is difficult to make the UPR a working instrument for the people on the ground and in this sense generating a success story about its outcomes becomes a challenge. After more than five years, there is still an obvious reluctance on the part of the Malaysian government to publicize the human rights commitments made under the UPR mechanism.
UPR is also a big challenge for civil society stakeholders in discussing how to make it more useful. This requires at least certain coordination on national as well as on international level in order to attempt setting common priorities (Rathgeber 2008, p. 7) . Council Resolution 5/1 under paragraph 15(a) spelled out clearly the obligation of the country under review to undergo a consultation process with stakeholders of the national civil society prior to concluding the state report to be submitted to the Council. Malaysia commented, 'In order for the UPR to be effective and meaningful, we believe that countries participating in the process must approach this important exercise in a spirit of sincerity, openness and transparency. We are of the view that observations and recommendations, raised during the session, no matter how difficult should be addressed and dealt with in a constructive manner. If we choose to be defensive, in denial, cynical and not wanting to engage with others in good faith, we will render the whole process meaningless' 17 . Although Malaysia publicly proclaimed the importance of broad consultation in a cooperative spirit, on the ground, this was apparently 
Conclusion
The UPR exercise presents an opportunity for all stakeholders in human rights to call upon the state to strengthen and uphold its national and international commitments on human rights.
It is a perfect platform for the exchange of best practice and it also creates further precedent for self and mutual assessment. It is a mechanism which reviews all the 192 member states of the UN in cycles of four years. It should not only be seen as an international obligation, but rather as an ongoing national process in which civil society organizations engage with their governments either to pressure them to comply with their human rights engagements or to increase their efforts in the promotion and protection of those same rights (AWOMI 2010, p.
1).
The entire UPR process can be very beneficial to the citizens of a country. The process of preparing the UPR report gave Malaysia the opportunity to assess and reflect on its achievements and shortcomings in the promotion and protection of human rights in the country. The UPR also offered an environment of cooperation and consultation as envisaged by the Council in the creation of the process. While some might be disappointed with the process, the issues raised during the Malaysia review, for example, gave holistic consideration covering a wide range of issues in the areas of social, economic, cultural, civil and political rights. 
